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In the United States Circuit Court of Appeals, for the Ninth

Circuit.

TYEE CONSOLIDATED MINING

COMPANY,
Plaintiff in Error,

vs.

E. LANGSTEDT,
Defendant in Error.

Order Extending Time to File Transcript.

Good cause being shown therefor it is hereby ordered

that the plaintiff in error in the above-entitled cause

do have thirty (30) days from and after the 30th day of

July, 1902, within which to file and docket its transcript

of the record on tlie writ of error herein, and the time

of filing and docketing said transcript is hereby enlarged

thirty (30) days from and after said 30th day of July,

1902.

Dated, San Francisco, July 28, 1902.

WM. W. MORROW,

Judge of the Circuit Court of Appeals.

[Endorsed] : No. 875. United States Circuit CJourt of

Appeals, Ninth Judicial Circuit, Tyee Consolidated

Mining Company vs. E. Langstedt. Order Extending

Time to File Transcript. Filed July 28, 1902. F. D.

Monckton, Clerk.



The Tyee Consolidated Mining Company

In the inittd iStatca District Court for the District of AlaskUf

Division No. 1.

aVKE CUlNJSULiDATED MINING
COMI»ANY,

Plaintiff,

vs.
No. 29 A.

ERNEST LANGSTEDT, ^

.;Defendant

Writ of Error.

The President of the United States of America, to the

Judge of the United States District Court, for the

District of Alaska, Division No. 1, Greeting:

]3ecause in the records and proceedings, and also in the

rendition of the judgment of a plea which is in the said

United States District Court, for the District of Alaska,

Division No. 1, before you, between the Tyee Consoli-

dated Mining Company, as plaintiff, and Ernest Lang-

stedt, as defendant, a manifest error hath happened to

the great damage of the said Tyee Consolidated Mining

Company, plaintiff in error, as by its complaint appears,

and it being fit that the error, if any there hath been,

should be duly corrected and full and speedy justice done

to the i)arties aforesaid in this behalf, you are hereby

commanded, if judgment be therein given, that then, un-

der your senl, distinctly and openly you send the record

and ])roceedings aforesaid, with all things concerning the

same, to ihe United States Circuit Court of Appeals for

the Ninth Circuit, together with this writ, so thai yoa

hare the same at the courtrooms of said court, in the
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Custom-boiise Building), in San Francisco, California, ou

the clay of July, 1902, in the said Court of Appeals,

to be there held that the records and proceedings

aforesaid b(? inspected, the said United States Circuit

Court of Appeals may cause further to be done there to

correct that error, what of right and according to the

law and custom of the United States should be done.

Witness, the Honorable MELVILLE W. FULLER,
Chief Justice of the Supreme Court of the United States,

this 23d day of June, in the year of our Lord one thou-

sand nine hundred and two, and of the Independence of

the United States the one hundred and twenty-sixth.

[Seal] W. J. HILLS,

Clerk of the L^nited States District Court, for Alaska,

Division No. 1.

, By J. J. Clarke,

Deputy.

The above writ of error is hereby allowed.

M. C. BROWN,
Judge Cniletl States Ijistrict Court for District of

Alaska, Division No. 1.

[Endorsed]: No. 29A. In United States District

Court, at Juneau, for Alaska, Division No. 1. Tyee Cou-

s(didated Mining Co. vs. Ernest Langstedt. Writ of Er-

ror. Filed July 3 0, 1902. W. J. Hills, Clerk.

[Endorsed] : No. 875. United States Circuit Court of

Appeals for the Ninth Circuit. Tyee Consolidated Min-

ing (^)iiii>iniy vs. Ernest Langstedt. Original Writ of

Error. I^ik-d August 1, 1902. F. D. Monckton, Clerk.

r^y Meredith Sawyer, Deputy Clerk.



The Tyee Consolidated Mining Company

In United States Vireuit Court of Appeals for the Ninth

Circuit.

TYEE CONSOLIDATED MINING
COJMJ^ANY,

Plaintiff,
,

\ No. 29A.
vs.

ERNEST LANGSTEDT,
Defendant.

Citation.

United States of America—ss.

Q'o Ernest Langstedt, Defendant in Error, Greeting:

You are hereby cited and admonished to be and appear

in Ihe United States Circuit Court of Appeals for the

Ninth Circuit, to be holden in the city of San Francisco,

Calift)rnia, on the 30th daj' of July, 1902, pursuant to a

writ of error tiled in the clerk's office in the United States

District Court for the District of Alaska, wherein the

Tyee Consolidated ^Mining- Company is plaintiff in error,

and you are defendant in error, to show cause, if any

there be, why the judgment in said writ of error men-

tioned should not be corrected and sjieedy justice not be

done to the parties in that behalf.

June 30th, 1902.

M. C. BROWN,

Judge United States District Court for Alaska, Division

No. 1.
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TJnitcd States of America, ^
y ss.

Division No. 1, District of Alaska.
J

I hereby certify tliat I received tlie within citation on

June 30, 1902, and tliat I served the same on the said

30th day of June, 1002, at Jnneau, Alaska, by deliver-

ing a true and correct copy thereof to W. E. Crews, at-

torney of record for the defendant, Ernest Langstedt, per-

sonally and in person.

Dated Juneau, Alaskn. June 30, 1902.

Marshal's fees: 1 service, |3.00. Paid by plaintiff.

JAMES M. SHOUP,

United States Marshal.

By John B. Heyburn,

Office Deputy.

[Endorsed]: No. 29A. In United States District

Court, at Juneau, for Alaska, Division No. 1. Tyee Con-

solidated Mining Co. vs. I^^ruest Langstedt. Citation.

Filed July 1, 1902. W. J. Hills. Clerk.

[Endorsed] : No. S75. United States Circuit Court of

Appeals for the Ninth Circuii. Tyee Consolidated Min-

ing Company vs. Ernest Langstedt. Original Citation on

Writ of Error. Filed August 1, 1902. F. D. Monckton,

Clerk. By jMeredith Sawyer, Deputy Clerk.
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United States of America "1

Wss.

District of Alaska.
J

Pleas and proceedings began and held in the District

Court of the United States for the District of Alaska,

Division No. 1, at the December term, 1901.

Present: The Honorable MELVILLE C. BROWN,

Judge.

TVEE CONSOLIDATED MINING

COMPANY,
Plaintiff,

^g^
\ No. 29 A.

ERNEST LANCxSTEDT,
Defendant./

Caption.

On December 24, 1900, the plaintiff filed its complaint

in said cause, which is iu words and figures following,

to wit:

United States District Court for the District of Alaska,

Division No. 1.

TYEE CONSOLIDATED MINING

COMPANY,
Plaintiff,/

vs. > No. 29A.

ERNEST LANGSTEDT,
Defendant./

Complaint.

The complaint of the Tjee Consolidated Mining, Com-

pany the above plaintiff, complains; and alleges:
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I.

Tliat plaiutiiV is a corporatiou duly incorporatoj un-

der and existing by virtue of the laws of the State of

California, with its principal place of business in Cali-

fornia, at San Francisco, and its principal places of busi-

ness in the District of Alaska at Juneau and Douglas

Island. That the business of plaintiff corporation is min-

ing and the location of its mines are on Douglas Island,

Alaska.

II.

That heretofore, on November 6th, 1900, and on No-

vember 6th, 1900, the plaintiff filed in the office of the

secretary of the District of Alasika and in the office of

the clerk of the United States District Court for the Dis-

trict of Alaska, Division No. 1, at Juneau, respectively,

duly authenticated copies of the articles of incorporation

of plaintiff company and also certain statements verified

by the oath of the president and secretary and attested

by a majority of its board of directors as required by

law. Plaintiff company also filed, at the same time and

in the same offices, certificates under the seal of the cor-

}>oration and the signature of its president, certifying

that the plaintiff corporation herein had consented to be

sued in the courts of the district and that service of pro-

cess can be made on E. F. Lewis, a resident of the dis-

trict, residing at Juneau, the principal place of business

of the company iu Alaska. Plaintiff also filed at the

same times and places the written consent of R. F. Lewis

to act as attorney under the above designation. All of

the foregoing- instruments covering the year from July

1st, 1900, to July 1st, 1901.



8 The Tyee Consolidated Mining Company

III.

That heretofore, on 11th day of March, tSQl, plaintiff

corporation duly appointed K. F. Lewis, of Juneau,

Alaska, its agent and attorney in fact, to act generally

for the plaintiff in the District of Alaska, and that ever

since the above last-mentioned date the said R. F. Lewis

has been acting as the agent of plaintiff company and

generally managing its affairs in Alaska by virtue of the

above-mentioned appointment as attorney in fact.

IV.

That plaintiff and its grantors have been the owners

of that certain mining claim, situated on Douglas Island,

Alaska, and known as the Bonanza King lode claim,

which is herein more particularly described by metes and

bounds, at all times since December 26th, 189^0, at which

date plaintiff's gTantor, M. W. Murry became possessed

of a fee simple title to the said Bonanza King lode claim

by virtue of United States mineral patent numbered

16,959 and issued on the last above-mentioned date by

the President of the United States to the said M. W.

Murry. That plaintiff, by divers mesne conveyances, has

succeeded to, and now holds, all and every right which

the said Slurry had by virtue of the above-mentioned

patent.

The above-mentioned Bonanza King lode claim is more

particularly described as follows:

Commencing at corner number five of said Bonanza

King claim U. S. lot T^o, 112, whence U. S. Loc. monu-

ment ]So. 1 bears south 53° east 5,636 feet distant; thence

south 45° east 1,500 feet; thence south 45° west 600 feet;



vs. Ernest Langstedt. 9

theiuc north 45^ wosl 1,500 foot; thence north 45° east

GOO feet to pbu'o of beginning.

The phiintiir further alleges that it is now, and that

it and its grantors have been, at all times since December

26th, 1800, entitled to the possession of the above-de-

scribed premises.

V.

That while plaintiff's grantor, M. TS". Mnrry, was so

possessed, the defendant, on or ab(»ut the 30th day of

December, 1894, without right or title so to do entered

thereon and ousted and ejected plaintift's grantor, M. W.

Murry, from a portion of the above-described preraivses,

which portion is described as follows:

Commencing at a point whence corner nuiaber five,

Bonanza King lode claim, U. S. S. lot No. 112, bears north

45° west 613 feet distant; thence south 45 "" east 30 feet

to corner number 2; thence south 45° west 200 feet to

corner number 3; thence north 45° west 30 feet to corner

No. 4; thence north 45° east 200 feet to place of begin-

ning.

VI.

That said defendant wrongfully withholds, and since

said 20th day of December, 1894, has continued to with-

hold from plaintiff and its grantor the said premises, to

plaintiff's damage in the sum of three hundred dollars.

Wherefore plaintiff demands judgment against said

defendant:

That plaintiff be adjudged to be the owner of said

premises by virtue of its mineral patent from the United
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States, and for the resl:itution of said laud aud premises.

2. For the sum of three hundred dollars damages.

3. For costs of this action.

K. I'. LEWIS,

Attorney for Plaintiff.

United States,
'

' ss.

District of Alaska.

1\. F. Lewis, being duly sAvorb, deposes^ aud says that

he is the attorney in fact for the Tyee Consolidated jNIin-

inc: Company, the plaintiff in the above-entitled action.

That he is the attorney of the company authorized to ac-

cept service of process for said company in Alaska. That

he has read the foregoing complaint, and the facts there-

in stated are true, as he verily believes. That he makes

this verification because he is familiar with the facts of

this case, and because he is the only officer or agent of

the plaintiff corporation within the District of Alaska,

where affiant resides.

R. F. LEWIS,

As Attorney in Fact for Tyee Consolidated Mining Com-

pany.

Subscribed and sworn to before me thi" 22d day of De-

cember, 1900.

[Notarial Seal] T Ti. LYONS,

Notary Public.

[Endorsed] : No. 29A. United States District Court

for the District of Alaska, Division No. 1. Tyee Consoli-

dated Mining Company, a Corporation, Plaintiff, vs. Er-

nest Langstedt, Defendant. Complaint. Filed Decem-

ber 21, 1900. W. J. Hills, Clerk.
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In the District Court of the United States, for the District of

Alaska.

TYEE CONSOLIDATED MINING
COMPANY (a Corporation),

Plaintiff,!

vs. > No.

EENEST LANGSTEDT,
Defendant. /

Summons.

The President of tlie United States of America, to Ern-

est Langstedt, the Above-named Defendant, Greet-

ing:

You are hereby commanded to be and appear in the

above-entitled court, holden at Juneau, in said District,

and answer the complaint filed against you in the above-

entitled action within thirty days from the date of the

service of this summons upon you, and if you fail so to

appear and answer, for want thereof the plaintiff will

apply to the Court for the relief demanded in its bill of

complaint. And this is to command you, the marshal of

said District, or your deputy, to make due service and

return of this summnos. Hereof fail not.
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Witness the Honorable M. C. BROWN, Judge of said

District Court, and the seal of said Court, affixed at Ju-

neau, in said District, this 24th day of December, A. D.

1900.

[Seal] W. J. HILLS,

Clerk.

United States, )

District of Alaska.
J

I hereby certify that the within summons came into

my hands for service December 26, 1900, at Douglas City,

Alaska, and I served the same, December 27, 1900, by

delivering' a copy of the within summons, together with

a copy of the complaint, certified by R. P. Lewis, attor-

ney for plaintiff, to Ernest Langstedt, personally, at

Douglas City, Alaska.

JAMES M. SHOUP,

United States Marshal.

By J. F. McElheny,

Deputy.

Marshal's fee, |3.00. Paid by plaintiff's attorney.

[Endorsed] : No. 29A. In the District Court of the

United States for the District of Alaska. Tyee Consoli-

dated Mining Company (a Corporation), Plaintiff, vs.

Ernest Langstedt, Defendant. Summons. Filed Janu-

ary 11, 1901. W. J. Hills, Clerk.
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In the United States District Court, for the District of Alas-

ka, Division No. 1.

TYEE CONSOLIDATED MINING

COMPANY,
Plaintiff,

vs.

ERNEST LANGSTEDT,
Defendant,

Demurrer.

Comes now the defendant and demurs to the com-

plaint of the plaintiff herein, on the ground that the

complaint does not state facts sufficient to constitute

a cause of action.

CREWS & HELLENTHAL,
Attorneys for the Defendant.

United States of America, 1

^ ss.

District of Alaska. J

Due service of the within demurrer is hereby accepted

in the District of Alaska, this 25th day of January, 1901,

by receiving a copy thereof, duly certified to as such by

R. F. LEWIS,

Attorney for Plaintiff.

[Endorsed] : No. 29A. In the District Court, for the

District of Alaska, Division No. 1. Tyee Consolidated

Mining Company, a Corporation, Plaintiff, vs. Ernest

Langstedt, Defendant. Demurrer. Filed January 25,

1901. W. J. Hills, Clerk. Crews & Hellenthal, Attor-

neys for Defendant.
;
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United Stated District Court, for the District of Alaska, Di-

vision No. 1.

TYEE CONSOLIDATED MINING
COMPANY,

Plaintiff,

vs.

ERNEST LANGSTEDT,
Defendant.

Answer.

Comes now the defendant, and for answer to the com-

plaint herein admits, denies and alleges as follows:

I.

The defendant denies each and every allegation in

said complaint contained.

And the defendant further answers, and by way of af-

firmative defense alleges:

1st. That the defendant and his grantors and prede-

cessors in interest have been in the actual, open, notori-

ous and continuous possession of the tract of land de-

scribed in) the plaintiff's complaint for a period of more

than ten (10) years prior to the date of the commence

ment of this action.

2d. That the defendant, his grantors and predeces-

sors in interest, during the entire period of ten (10) years,
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as above set forth, and ever since have claimed to be the

owner of said tract of land, and that the defendant now

claims adversely to the plaintiff.

Wherefore, the defendant prays that this action be

dismissed, and that the defendant go hence with his

costs and disbursements in this behalf incurred.

CREWS & HELLENTHAL,

Attorneys for the Defendant.

United States of America,"]

y ss.

District of Alaska.
J

T, Ernest Laf/er.sfcdf, being first duly sworn, depose

and say, that I am the defendant in the above-entitled

action; and that the foregoing answer is true as I veri-

ly believe.

ERNEST LAGERSTEDT.

Subscribed and sworn to before me this 25th day of

February, 1901.

[Notarial Seal] ARTHUR S. LOVETT,

Notary Public for the District of Alaska.

[Endorsed] : No. 29A. In the District Court, for the

District of Alaska, Division No. 1. Tyee Consolidated

Mining Company, a Corporation, Plaintiff, vs. Ernest

Langstedt, Defendant. Answer. Filed February 26,

1901. W\ J. Hills, Clerk. Crews & Hellenthal, Attor-

ney for Defendant.



IG The Tyee Consolidated Mining Company

United States District Court, for the District of Alaska, Di-

vision No. 1.

TYEE CONSOLIDATED MINING

COMPANY,
Plaintife,

vs.

ERNEST LANGSTEDT,
Defendant.

Bill of Exceptions.

Be it remembered that this cause came on regularly

for trial at Juneau, Alaska, on Friday, the 7th day of

February, 1902, at 10 o'clock, A. M., before the Honor-

able Melville C. Brown, District Judge for said District,

in Division No. 1, presiding, a jury having been waived

by the respective parties, plaintiff, and defendant; the

plaintiff appearing by R. F. Lewis, and John G. Held,

and the defendant, appearing, by Crews & Hellenthal,

when the following proceedings were had and taken:

In the United States District Court, for Alaska, Division No.

1, at Juneau,

TYEE CONSOLIDATED MINING
COMPANY,

Plaintiff,

vs. ) ^^o- 29A.

ERNEST LANGSTEDT,
Defendant.

Stipulation of Facts and as to Judgment.

It is hereby stipulated by and between the parties to

this action, and by and between their respective attor-
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neys, that the issue involved in this case is the question

of the "Statute of Limitation"; that is to say, if the

Court finds that the plaintiff has commenced its action

against the defendant, within the time limited by law,

then the plaintiff shall have judgment against the de-

fendant; if the Court shall find that the plaintiff did not

commence its action against the defendant within the

time limited by law, then the defendant shall have judg-

ment.

It is further stipulated and agreed that the Bonanza

King lode claim, described in the complaint herein, was
located, on January 29, 1884, by one Walter Pierce; that

said Pierce, conveyed by deed said Bonanza King lode

claim to M. W. Murry, on May 13, 1884; that receiver's

receipt issued to said Murry on May 20, 1890, and that

United States patent for said Bonanza King lode claim

issued to said Murry, from the Government of the Uni-

ted States, on December 26, 1890; that thereafter said

Murry conveyed by deed said Bonanza King lode claim

to one Prank Griffin, and that said Griffin, on May 28,

1895, conveyed by deed said Bonanza King lode claim to

the Tyee Consolidated Mining Company, the plaintiff

herein.

It is further agreed that this stipulation shall affect

and extend to eight cases, numbered 29A, 30A, 32A, 33A,

35A, 37A, 38A, and 39A, inclusive, as the same now ap-

pear upon the calendar of this court at this term.

JOHN G. HEID,

Attorney for Plaintiff.

CREWS & HELLENTHAL,
Attorneys for Defendants.
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That on tlie said 7th day of February, 1902, this action

was submitted to the Court, upon the foregoing stipula-

tion and the questions raised thereby, and was duly ar-

gued by counsel for the respective parties to this action,

and the Court, after hearing argument of counsel, took

the same under advisement, and reserved its decision to

a future date; and thereafter, on March 3d, 1902 (being

a day of the same term of Court, at which said cause

was submitted), made its findings and conclusions of

law herein, and filed the same in this action, which find-

ings and conclusions of law, are as follows, to wit:

United States of America 1

District of Alaska, J

hi the United States District Court, for the District of Alas-

ka, Division No. 1.

TYEE CONSOLIDATED MINING \

COMPANY,
Plaintiff,

vs.

ERNEST LANGSTEDT,
Defendant.

Findings of Fact and Conclusions of Law.

This cause came on regularly to be heard, both parties

appearing by counsel, upon the pleadings and a stipula-

tion of facts! and the Court having heard the arguments

of counsel, and being fully advised in the premises, finds

the following facts:

1. That the plaintiff is a duly organized and existing

corporation.
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2. That the Bonanza King lode claim, of which the

property in controversy is a portion, was duly located

as a mining claim on January 29, 1884, by one Walter

Tierce, and that said Pierce duly conveyed said lode

claim to one M. W. Murry, on May 13, 1884; that re-

ceiver's receipt issued to said Murry on May 2()th, 1890,

and that United States Patent issued to said Murry for

said lode claim on December 26, 1890; that thereafter

said Murry conveyed said Bonanza lode claim to one

Frank; Griffin, and that on May 28, 1895, the said Griffin

conveyed the said claim to the Tyee Consolidated Min-

ing Company, the plaintiff herein. And the Court fur-

ther finds that the property in controversy is a portion

of the surface gTOundi embraced within the limits of the

said Bonanza King lode claim.

3. That the defendant and his grantors and prede-

cessors in interest has been in the actual, open, notorious

and continuous possession for a period of more than ten

years, prior to the commencement of this action, of the

land in controversy, the same being described, as fol-

lows:
1

CommencingI at a point w^hence corner No. 5, Bonanza

King lode claim, U. S. lot No. 112, bears north 45°, west

613 feet distant; thence south 45° east, 30 feet, to corner

number 2; thence south 45° west, 200 feet to corner No.

3; thence north 45°, west 30 ft. to corner No. 4; thence

north 45°, east 200 ft., to place of beginning.

4. That the defendant, his gTantors and predecessors

in interest, during the entire period of ten years as above

set forth, and ever since have claimed to be the owners

of said land, and that they now claim adversely to the

plaintiff.
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Thereupon the Court concludes: That this cause of

action accrued more than ten years prior to the com-

mencement thereof, and is barred by the statute of lim-

itations, and ought to abate and be dismissed.

Done in open court this third day of March, 1902.

M. C. BROWN,
Judge.

And on the same day, to wit, the 3d day of March,

1902, the Court rendered and entered its judgment here-

in, as follows:

The United States of America, ^ _ .

yss.
District of Alaska.

J

In the United States District Court for the District of Alaska,

Dimsion No. 1.

TYEE CONSOLIDATED MINING '

COMPANY, i

Plaintiff,

vs.

ERNEST LANGSTEDT,
Defendant.

Judgment.

This cause came on regularly for trial before the

Court, a jury having been expressly waived by the re-

spective parties. The plaintiff was represented by

John G. Held, its counsel, and the defendant was rep-

resented by Crews & Hellenthal, his counsel. Where-

upon this cause was submitted to the Court upon the

pleadings and a stipulation of facts. After due deliber-
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ation, llio Court filed its findings of fact and conclusions

of law, whicli are in writing, and wherefrom it appears

that this cause of action is barred by the statute of

limitations, and the judgment ought to be entered in

favor of the defendant.

Now, therefore, it is hereby ordered and adjudged that

this cause of action be, and the same is hereby dismissed,

and that the defendant have and recover of and from the

plaintiff the defendant's costs and disbursements in this

behalf incurred, to be taxed at dollars.

Done in open court this 3d day of March, 1902.

M. C. BROWN,
Judge.

Thereafter, to wit, on the 6th day of March, 1902, the

plaintiff herein filed its motion for a new trial of said

action, and to set aside the judginent entered therein,

which said motion is as follows:

Jn the United. States District Court for tJie District of Alaska,

Division No. 1.

TYEE CONSOLIDATED MINING
COMPANY,

Plaintiff,

vs.

ERNEST LANGSTEDT,
Defendant.

Motion for New Trial.

Comes now the plaintiff in the above-entitled action

by its attorneys, John G. Heid and R. F. Lewis, and

moves the Court for a new trial and a rehearing of the

No. 29A.
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above-entitled cause, and to set aside the judgment en-

tered therein; this motion is based on the fact that in

the trial of the above cause, errors in law, which were

excepted to by plaintiff, were made by the Court, as

follows:

1.

In ruling that the statute of limitations began to run

against plaintiff at the date of the location of the Bon-

anza King lode claim, described in the complaint herein.

2.

In ruling that the plaintiff herein did not commence

this action within the time limited by the code of Alaska,

or by law.

3.

In ruling that the statute of limitations, in this case

did not commence to run against plaintiff, at the date of

the issuance of a United States Patent for said Bonanza

King lode claim, but did commence to run from' the date

of location of said Bonanza King lode claim.

R. F. LEWIS,

JOHN G. HEID,

Attorneys for Plaintiff.
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Tlioreafter. on the 10th day of :\rareh, 1902, the Court

overruled the said motion of plaintiff for a new trial and

to set aside the said judgment, entered herein, which

order of this> Court overruling said motion is as follows:

TYEE CONSOLIDATED MINING
\

COMPANY,
Plaintiff,

', No. 29A.
vs.

EllNEST LANGSTEDT,

Defendant.

Order Overruiinrj Motion for New Trial.

This cause came on to be heard on motion of attorney

for plaintifl" for a new trial herein, and the Court being

duly advised in the premises, denies said motion, to which

order and ruling of the Court counsel for plaintiff ex-

cepted, and leave is given plaintiff till April 30th, 1902,

in which to present bill of exceptions.

The foregoing bill of exceptions is correct, and it is

hereby agreed that the same may constitute a part of

the record and be certified to the Circuit Court of Ap-

peals of the United States for the Ninth Circuit and

there be used as the bill of exceptions iu this cause.

Attorneys for Plaintiff in Error, The Tyee Consolidated

IMining Company,

Attorneys for Defendant in Error.
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And now, on this 28tli day of April, 1902, and within

the time fixed by the order of the Court, the plaintiff pre-

sented the above and foregoing bill of exceptions and re-

quested that the same be settled and allowed, and or-

dered to be made part of the record in this cause, which

is accordingly done, this 28th day of April, 1902.

MEI.YILLE C. BROWN,
Judge.

[Endorsed] : No. 29A. In United States District Court

for Alaska, Division No. 1. Tyee Consolidated Mining

Co. vs. Ernest liangstedt. Bill of Exceptions. Filed

April 30, 1902. \V. J. Hills, Clerk.

In the United States District Court for the District of Alaska,

Division No. 1.

TYEE CONSOLIDATED MINING

COMPANY,

No. 29A.
Plaintiff

vs.

ERNEST LANGSTEDT,

Defendant

Assignment of Errors.

And now, to wit, on the 23d day of June, 1902, comes

the said plaintiff, Tyee Consolidated Miningi Company,

in error, by R. F. Lewis and John G. Held, its attorneys,

and says that in the record and proceedings in the

above-entitled cause there is manifest error in this:
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1.

That the United States District Court for the District

of Alaska, Division No. 1, before which said matter was

he;ird and tried erred in rulinj»- that the statute of limita-

tions began to run against the plaintiif in error herein,

at the date of tlie location of the Bonanza King lode

claim, to wit, the 29th day of January, 1884;

2.

That the said United States District Court for the Dis-

trict of Alaska, Division iSJo. 1, erred in ruling that,

though plaintiff did commence its action herein on the

24th day of December, 1900, said plaintiff did not com-

mence said action within the time limited by the Code

of Alaska, or by law.

3.

The said United States District Court for Alaska, Divi-

sion No. 1, erred in ruling and deciding that the statute

of limitations in this case did not commence to run

against plaintiff herein, at the date of the issuance of a

United States Patent for said Bonanza King lode claim,

to wit, December 26, 1890, but that said statute of limi-

tations did commence to run against plaintiff from and

at the date of the location of said Bonanza King lode

claim and that by reason thereof, plaintiff's action is

^^arred,

4.

That the said United States District Court, for the

District of Alaska, Division No. 1, erred in denying the

plaintiff's motion to grant a new trial, and to set aside

the judgment rendered herein, upon the grounds of mani-
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fest errors set forth in said motion as appears upon the

records thereof.

5.

That the said United States District Court for Alaska,

Division No. 1, erred in entering a judgment in favor of

the defendant and dismissing the action of plaintiff, in-

stead of entering a judgment in favor of plaintiff as

prayed for in its complaint.

Wherefore, the said Tyee Consolidated Mining Com-

pany prays that the judgment of the said United States

District Court, for the District of Alasika, Division No. 1,

be reversed, and said United States District Court for

Alaska Division No. 1, be ordered to enter a judgment

for the plaintiff.

JOHN G. HEID,

K. F. LEWIS,

Attorneys for said Tyee Consolidated Mining Company,

Plaintiff in Error, Juneau, Alaska.

[Endorsed]: No. 29A. In United States District

Court, at Juneau, for Alaska, Division No. 1. Tyee Con-

solidated Mining Company, vs. Ernest Langstedt. As-

signment of Errors. Filed July 10, 1902. W. J. Hills,

Clerk. ^
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In the United States District Court til .lunvau, for the District

of Alaska, Divisiou No. 1.

TYEE CONSOLIDATED MINING
COMPANY,

j

Plaintiff,
( ^.^ 29A

vs.
{

'

ERNEST LANGSTEDT, \

Defendant /

Petition for Writ of Error.

To the Honorable MELVILLE C. liKOWN, Judge of the

United States District Court, for the District of

Alaska, Division No. 1;

The petition of the Tyee Consolidated Mining Company

respectfully shows to this Honorable Court, as follows:

That your petitioner is the plaintiff in the above-en-

titled cause; that ini the said cause there was entered at

the December term of 1901, of this Court, held at Juneau,

Alaska, in Division No. 1, a final judgment in favor of

the defendant herein, adjudging the defendant to be en-

titled to the possession of the premises in dispute here-

in, by reason of open, notorious, and adverse possession

for a period of ten years prior to the commencement of

this action, to the prejudice and injury of jour petitioner;

which said judgment and proceedings incident thereto

are erroneous in many particulars to the great injur}^ and

prejudice of the complainant, your petitioner.

That manifest errors have been made in this cause in
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the rendering of said judgment to the great damage of

this complainant, vonr petitioner, as same fully appears

from the bill of exceptions, filed in said cause, and as-

signment of errors filed herewith.

Wherefore, that in order for your petitioner to obtain

relief in the premises, and for an opportunity to show the

errors complained of, your petitioner prays that it may

be allowed a writ of error in said cause, and that upon

the giving, by your petitioner, a bond as by law required,

all proceedings in this ('ourt be suspended and stayed

until the determination of said writ of error in the Cir-

cuit Court of Appeals cf the Tjnited States for the Mnth

Judicial District.

And that a transcript of the records, proceedings and

all papers in this cause, duly authenticated, may be

transmitted to the Honorable Circuit Court of Appeals,

for the Ninth Judicial Circuit, holding terms at San.

Francisco, State of California, to determine said writ of

error.

Dated Juneau, Alaska, June 23d, 1902.

TYEE CONSOLIDATED MINING COMPANY,
By JOHN G. HEID,

Its Attorney in Fact.

[Endorsed]: No. 29A. In United States District

Court, at Juneau, for Alaska, Division No. 1. Tyee Con-

solidated Mining Company, vs. Ernest Langstedt. Peti-

tion for Writ of Error. Filed June 23, 1902. W. J.

Hills, Clerk. J. G. Held, Attorney for Plaintiff.
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Jn the United States District Court for the District of Alaska,

' Division No. 1.

THE TYEE CONSOLIDATED MINING \

COMPANY, /

vs. (

ERNEST LANGSTED et al. }

Opinion.

STATUTE OF LIMITATIONS.

In this case, and the other cases involving practically

the same question, there are about a hundred and ten de-

fendants. The plaintiff is a foreig'n corporation and has

complied with all the laws of Alaska necessary to entitle

it to do business in this jurisdiction.

The plaintiff alleges that the plaintiff and its grantors

have been the owners of certain mining claims situate

on Douglas Island, Alaska, known as the Bonanza King

lode mining claim, which claim is described by metes

and bounds in the complaint, at all times since December

26th, 1<S90, on which date plaintiff's grantor, one M. W.

Murray, became possessed of a fee simple title to said

lode claim by virtue of a United States mineral patent

numbered 16,980, issued on the last above-mentioned

date by the President of the United States to the said

Murray; that plaintiff, by divers mesne conveyances has

succeeded to and now holds all and every right which

the said ]Murray had by virtue of the above-mentioned

patent. The plaintiff further alleges that it and its
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grantors have been at all times since said December 2Gtli,

1890, and are now, entitled to the possession of the

above-mentioned premises; that the defendants on or

about the 7th day of June, 1900, entered upon the said

claims or some part thereof and ousted plaintiff from the

premises and that the defendants wrongfully withhold

and ever since said seventh day of June, 1900, have con-

tinued to withhold from the plaintiff, said premises, to

XJiaintiff's damage.
^

The defendants plead that the plaintiff by its gTantors

located the said mining claims on the 29th daj^ of Jan-

nary, 1884, and at that time entered into the possession

of the same, and thereafter remained in said possession

up to the time patent was issued therefor, and from

thence hitherto, except in this: That the defendants have

(occupied as a residence a certain portion of the lands

covered by said mining claim since the day of

, 188— , and are now occupying said premises;

ihat a right of action accrued to the plaintiff upon the

location of said claims, and that more than ten years has

expired since said right of action accrued, and prior to

the bringing of this action by the plaintiff', which said

action was brought on the 24th day of December, 1900.

The rights of the parties as to a judgment in this case

are submitted to the Court on a stipulation, which is in

words and figures following:
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"Jn the United Slater District Court for Alaaka, Division

No. 1, at Juneau.

typ:e consolidated jmining

COMPANY,
Plaintiff

vs. \ No. 29A.

E. LANGSTEDT,
Defendant.

Stipulation.

It is hereby stipulated by and between the parties to

this action and by and between their respective attor-

neys, that the issue involved in this case is the "Statute

of Limitations"; that is to say, if the Court finds that

plaintiff has commenced its action against the defend-

ant, within the time limited by law, then the plaintiff

shall have judgment against the defendant; if the Court

shall find that the plaintiff did not commence its action

against the defendant within the time limited by law,

then the defendant shall have judgment.

It is further stipulated and agreed that the Bonanza

King lode claim, described in the complaint herein, was

located on January 29, 1884:, by one Walter Pierce; that

said Pierce conveyed by deed said Bonanza King lode

claim to M. W. Murray on May 18, 1884; that receiver's

receipt issued to said Murry May 20, 1890, and that United

States patent for said Bonanza King lode claim issued

to said Murry, from the Government of the United
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States, on December 20; 1890; that thereafter said Murry

conveyed by deed said Bonanza King lode claim to one

Frank \A'. Griflin, and that said Griffin, on May 28, 1895,

conveyed, by deed, said Bonanza lode claim to the Tyee

Consolidated Mining Company, the plaintiff herein.

It is further agreed that this stipulation shall affect

and extend to eight cases numbered 29A, 30A, 32A, 33A,

35A, 3TA, 38A, 39A, inclusive, as the same now appear

upon the calendar of this court at this term.

JOHN G. HEID,

Attorney for Plaintiff".

CHEWS & HELLENTHAL,
Attorneys for Defendants."'

The question before the Court, therefore, is this: If

a right of action accrued to the plaintiff, as a legal propo-

sition, at any tim^ after the original location of said

mining claim and before the issue of patent, it is con-

ceded that the statute of limitations has fully run and

may be invoked as a bar to the plaintiff's right to recov-

er; and further, if it is held that a right of action did not

accrue to the plaintiff until after patent was issued, then

the statute has not run, and the plea of the defendants

must be held for naught and judgment be awarded in

favor of the plaintiff. It will be observ^ed, therefore,

that the question presented is purely of a legal character,

and is most novel and interesting. The Court is not

aAvare that the precise question presented here has ever

been passed upon by a court of last resort. If there are

any such, they have escaped my observation.

The defendants in this action contend that a. right

of action for the possession of the mining claim and all
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the surface ground thereof accrued to the plaintiff (1), as

soon as the location of the claim was properly made and

the boundaries thereof duly designated; or (2), that from

and after the time final proof and payment was made

in proceedings for patent that the equitable title there-

upon vested in the plaintiff, and the Government there-

after held the bare legal title for the benefit of the equita-

ble owner, and that if they may not plead the statute of

limitations from the inception of the claim then they in-

sist their right extends back at least to the date of final

proof and the issuance of the final certificate from the

land office. The plaintiff contends that no right of ac-

lion accrued to the plaintiff against the defendants until

l>atent to the claim in question was issued, and that ten

years has not expired between said date—December 26th,

1890, and the date of bringing this action, December

24th, 1900. And the plaintiff further contends that un-

der the statute passed on June 6, 1900, it would have

one year in which to biing its action, after June 6, 1900.

It is clear from the statement of facts contained in the

stipulation that ten years has not elapsed since patent

Mas issued to Murry from the Government of the United

States and before this suit was brought on December

2-lth, 1900. The question, then, is this: Did a right of ac-

tion for possession of the property in question, by eject-

ment or other possessory action under the code, accrue

to the plaintiff before patent issued?

In support of his contention, counsel for plaintiff' cites

Kedfield vs. Parks, 132 U. S. 239, and Gibson v. Chouteau,

13 Wall. 92. The opinion in the case of Kedfield vs.

Parks, was delivered by Mr. Justice Miller. He says:
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"The principal issue in the case before the lower coui-t

was on the defense of the statute of limitations. The

plaintiff relied upon and introduced in evidence a patent

from the United States dated April 15, 1875, conveying

the property to the Mississippi, Ouachita & Red River

K. R. Co., reciting the purchase by that company of the

land in controversy and the payment of |594.48 for it.

Plaintiff Redfield purchased this land at a judicial sale

on a judgment against that company for Lhe sum of

.^500.00, and received a deed under that purchase. It

further appears from the findings of the Court that the

railroad company made payment in full for the land

September 10, 1856, and received at that time the certifi-

cate of the register of the land office. The approval of

this entry for the issue of the patent was made at the

genera] land office in Washington June 1st, 1874. The

circumstances under which the delay in the issue of a

patent was had, are not stated. The defendants relied

upon a deed made by the county clerk of LaFayette

County, Ark., to W. P. Parks and Jame^ M. Montgom-

ery, on the 11th day of August, 1871, upon a sale for

taxes for the year 18G8, and upon adverse possession, un-

der the statute of Arkansas of two years in regard to

claims under tax sale, and the general statute of limi-

tations of seven years.

"This action was commenced by the plaintiff on the

11th day of April, 1882. The Court entered the following

conclusion of facts: (1) That said tax deed to Parks and

Montgomery to said land is void because the land was

sold for the taxes of 1868 on a day not authorized by

law. (2) That under the laws of this state, notwith-
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St tiiidiii«j;- said tax deed is void upon its face for the reason

stated, it constitutes a claim aud color of title sufficient

to put in motion tlie statute of limitations in favor of

any person in possession under it, (3) That the posses-

sion taken by Parks and Montg^omery of the land under

said tax deed in the manner set out in the findings of

rhat fact, constituted in law actual, peaceable, open,

notorious and adverse possession of the whole of the

land; and said possession of said land having been taken

by Parks and Montgomery as early as the month of Feb-

ruary, 1874, and maintained continuously by them and

their grantees even to the trial of this case, the right of

action to recover said land is barred by the two years

limitation contained in section 4,475 of Mansfield's Di-

gest, and also by the seven years statute of limitations

contained in section 4,471 of the same digest."

The Court in that case concludes the decision upon

tliis question in the following language:

"The plaintiff could not sue or recover in the courts of

llie United) States upon the equitable title evidenced by

its certificate of purchase made by the register of the

land office. His title, therefore, being derived from the

United States, the right of action at law to oust the de-

fendant did not commence until the making of the

patent."

In the case of Bagnell vs. Broderick, 13 Pet. 436, an ac-

tion similar to the one above referred to was brought,

and decided in the same way on appeal. The Court in

lliat case held that the patent, that was issued long after

the right accrued to the other party, was the strictly legal
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title ou wliioh the plaintiff was bound to recover. In

deciding the case, among other things the Court says:

"We are bound to presume for tlie purposes of this ac-

tion that all previous steps had been taken by John

Robertson, Jr., to entitle himself to the patent, and that

he had the superior right to obtain it, notwithstanding

the claim set up by Burne, and having obtained the

patent, Robertson had the best title—to wit, the fee,

known to a court of law. Congress has the sole power

to declare the dignity and effect of title emanating from

the United States, and the whole legislation of the Fed-

eral Government in relation to public lands declares the

patent the superior and conclusive evidence of legal title;

until its issuance the fee is in the Government, which,

by patent, passes to the grantee, and he is entitled to

recover the possession in ejectment."

In Gibson v. Chouteau, 13 Wall. 99, the opinion was

delivered by Mr. Justice Field. On the trial of the case

in the lower court, the defendant endeavored to show

that they acquired through certain legal proceedings

the equitable title to the land, upon which they could

defend against the patent under the practice which

prevailed in Missouri. The case was tried several

times in the courts of Missouri, and at the last trial the

Supreme Court of Missouri recognized the fact that the

legal title remained in the United States until the

patent issued, and that the location title gave an equit-

able right that had been conveyed, upon which an action

was sustainable in the state courts by virtue of the state

statutes. The Court said:

"But there is another principle upon which we think

the statute may be made to operate here as a bar to
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plaintiff's action, and that is the fiction of relation

whereby the legal title is to be considered as passing

out of the United States througli; the patent at its date,

bnt as instantly dropping back in time to the date of the

location as the first act or inception of the conveyance to

vest the title in the owner of the equity as of that date,

and make it pass from him to the patentee named

through all the intermediate conveyances, so that the

two rights of entry and the two causes of action are thus

merged in one, and the statute may be held to have oper-

ated on both at once. The legal title on making this

circuit, necessarily runs around the period of the statute

bar, and the action founded on this new right is met by

the statute on its way, and cut off with that which

existed before."

Speaking of the doctrine of relation referred to by

the Supreme Court of Missouri, Mr. Justice Field says:

"The error of the learned court consisted in overlook-

ing the fact that the doctrine of relation is a fiction of

the law adopted by the courts solely for the purpose of

justice, and is only applied for the security and protec-

tion of persons w^ho stand in some privity with the party

that initiated proceedings for the land: and acquired the

equitable claim or right to the title. The defend-

ants in this case were strangers to that party

and to his equitable claim or equitable title, as

it is termed, not connecting themselves with it

by any valid transfer from the original or any

subsequent holder. The statutes of limitation of Miss-

ouri did not operate to convey that claim or equitable

title to them. It only extinguished the right to main-

tain the action of ejectment founded thereon under the
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statutes of the State. It left the right of entry upon the

legal title subsequently acquired by the patent, wholly

unaffected."

The foregoing clear and concise statement by Mr.

Justice Field, seems to settle the doctrine of relation

contended for in the case at bar. The learned judge,

further commenting on the case, uses the following lan-

guage:

"In the Federal courts where the distinction between

legal and equitable proceedings is strictly maintained,

the remedies afforded by law and equity are separately

pursued, and the action of ejectment can only be sus-

tained upon the possession by the plaintiff of the legal

title. For the enforcement of equitable rights, however,

clearly distinct equitable proceedings must be in-

stituted. The patent is the instrument which, under

the laws of Congress, passes the title of the United

States. It is the Government's conveyance. If other

parties possess equities superior to those of the patentee

upon which the patent issued, a court of equity will,

upon proper proceedings, enforce such equities by com-

pelling a transfer of the legal title, or enjoining its en-

forcement, or canceling the patent. But in the action

of ejectment in the Federal courts, the legal title must

prevail, and the patent, when regular on its face, is con-

clusive evidence of that title. * * * In several of

the States, and such is the case in Missouri, equities of

the character mentioned, instead of being presented in

a separate suit, may be set up as a defense to the action

of ejectment. The answer or plea in such case is in

the nature of a bill in equity, and should contain all its

essential averments."
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NotwitLstunding the practice act of Missouri abol-

ished all distiuction between legal and equitable actions,

a party could not by his pleadings set forth a merely

legal title and be led into proof of facts which show that,

having an equity, he is entitled to a conveyance of the

legal title. The Supreme Court, however, through Mr.

Justice Field, declares:

"That neither in a separate suit in a Federal court, nor

in an answer to an action of ejectment in a State court,

can the mere occupation of the demanded premises by

plaintiff or defendant for the period prescribed by the

statute of limitations of the State, be held to constitute

a sufficient equity in their favor to control the legal title

subsequently conveyed to others by the patent of the

United States, without trenching upon the power of

Congress in the disposition of the public lands."

The case of Eector vs. Ashley, 6 Wall. 142, and U. S.

vs. Thompson, 98 IT. S. 486, announce the same principle

as stated in the cases of Redfield vs. Park, and Gobson

vs. Chouteau. These cases would seem to settle the con-

tention upon the question of the statute of limitations

raised in this case, if the same rule shall be followed in

the disposition of mineral lands. If these cases are to

be followed, then the ten years' period prescribed by

the statutes of Alaska had not expired after the issue

of the patent, and before this action was brought.

It is contended ou the part of the defendants, however,

and an examination of these cases shows the contention

to be well founded, that the cases examined discuss

questions affecting the disposition of agricultural lands

by the Government of the United States. It is con-

tended also that the laws of the United States in refer-
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ence to mineral lands, and the rules and regulations of

the Government as to the disposition of the same, are

essentially different from the laws, rules, and regula-

tions governing the disposition of public agricultural

lands, and not the cases heretofore considered holding

that the statute of limitations can only be successfully

invoked from the time the government parts with its

title by the issue of the patent, cannot be regarded as a

controlling authority in this case. It therefore becomes

necessary to examine the statutes of the United States

as to the disposition of the public mineral lands, and to

determine how far, if at all, the mere location of a min-

ing claim upon the public domain differs from a pre-

emption or homestead.

In exercising the right of pre-emption, the settler, in

filing upon the land in the local land office, acquires no

exclusive right of possession of the land upon which the

filing is made. The pre-emptor simply makes his settle-

ment, and bases his filing upon that, and holds so much

of his claim as is under his actual control; and if he

cultivates the land and makes improvements sufficient

in law, he can acquire title upon making final proof of

these facts, pay for the land, receive what is called his

final receipt from the local land office, and in due time

receive his patent from the Government of the United

States. The pre-emptor acquires no legal title until

the patent issues, and his equity, even after payment,

has been held not to be of so important a character as

to prevent the Interior Department from setting it aside

on its OW'U motion, and thereby absolutely destroying

all of such claimed equities as w^ere supposed to have

vested in the pre-emptor. The citizen taking a home-
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stead upon the ])iiblii- doiiiniii acquires no legal title to

his laud until final proof of five years' residence, im-

provements, etc. No part of the land covered by the

homestead claim could be entered by another either by

pre-emption or homestead or otherwise, until the first

entry or homestead claim had been contested and set

aside by action of the Department; but the entryman

acquires no legal right until the issuance of the patent

upon 'final proof.

The Congress of the United States has enacted such

laws for the disposition of the public mineral lands, that

when a person makes a discovery of mineral, and there-

upon so designates the boundaries of the tract or parcel

claimed by him that the same may be readily traced

upon the ground, he acquires a legal title to the land

that is good against all persons except the United

States. His is not a mere inchoate right that may ripen

into a title, but it is a present title, a present legal in-

terest in the land, that he cannot be deprived of even by

the United States without compensation. The miner's

claim, when properly located under the acts of Congress,

becomes a grant of a present legal interest, and, as a

title, differs in every essential element from the equities

that may be acquired by persons locating upon the

public agricultural lands, either under pre-emption or

homestead lam-s, and afterward obtaining patent for

the same. The farmer acquires in the public agi'icul-

tural lands, even when he has paid his money for them,

at most an equity; while the miner, under the acts of

Congress for the disposition of the mineral lauds as be-

fore stated, acquires a present legal interest and legal

title, from the inception of his claim. When he makes
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his discovery and location, so much of the public mineral

lands as are properly covered by his claim is thereby

severed from the great body of mineral lands of the

United States, and is then no longer subject to location

by any other person.

In Belk vs. Meagher, KM U. S. 279, in delivering the

decision of the Court, Mr. Chief Justice Waite, uses the

following language:

''A Mining claim perfected under law, is property

in the highest sense of that term, Avhich may be sold

and conveyed, and will pass by descent (Forbes vs.

Gracey, 98 U. S. 762). There is nothing in the act of

Congress' which makes actual possession any more neces-

sary for the protection of title acquired by such claim

by a valid location, than it is for any other grant from

the United States. The language of the act is that the

locators shall have the exclusive right of possession and

enjoyment of all the surface included within the lines

of their locations, which is to continue until there shall

be a failure to do the requisite amount of work within

the prescribed time. Congress has seen fit to make

the possession of that part of the public lands which is

valuable for minerals, separable from the fee, and to

provide for the existence of an exclusive right to the

possession, while the paramount title remains in the

United States."

Not only has it been frequently decided by the Courts

of our country that actions in ejectment will lie as be-

tween rival claimants of mineral lands, but the Congress

of the United States has expressly enacted "That no

possessory action between individuals in courts of the

United States for the recovery of mining titles shall be
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affected by the fact that the paramount title to the land

Ls in the United States; but each case shall be adjudged

by the law of possession."

In the case of Silver Bow Mininj>- & ^Milling Co. vs.

Clark, 5 Mont. 378, it is held that the location of a min-

ing claim had the effect of a grant from the Government

to the locator of a right to the exclusive possession and

enjoyment of all the surface ground included within the

lines of his location, and that patent is but the perfect-

ing and consummation of the title conveyed by the loca-

tion. In Talbot et al. vs. King et al., 9 Pac. 434, a de-

cision by the Montana court on January 7th, 1886, the

Court said:

''The only reason why a patent may be issued for a

quartz lode mining claim is, that the ground has been

previously located according to law. Such a location

gives the person making the same the right to the ex-

clusive possession and enjoyment of all the surface

ground included within the lines of his location. This

is a provision of the statute, and the rights thereby con-

ferred cannot be encroached upon while the statute

remains in force."

In the same case the Court says further;

"A valid location is equivalent to a contract of pur-

chase. The right to occupy and possess means the right

to acquire a full title. The mineral lands are declared

open to occupation and purchase. The location , to-

gether with the necessary work, is the purchase, and the

patent is the evidence of the title so acquired. The lo-

cation, therefore, has the effect of a grant from the

Government to the locator, and this grant cannot be

defeated or abridged by an unauthorized exception con-
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tained in the patent, for the patent must always be in

accordance with the consummation of the grant

evidenced by valid location."

That the action of ejectment will lie between rival

jclairaants of mineral lands, is no longer a question.

And such action may be brought to determine the right

of possession of the rival claimants, even before any

attempt is made by either party to procure a patent for

the mining claim. Such an action may be maintained

even by an alien as against a citizen of the United

States or one who has declared his intention to become

such.

McKinley Creek Mining Co. et al. vs. The Alaska

United Min. Co. et al., decided in January of this year;

decision not yet published in length.

While it is true that the action of ejectment may be

maintained between rival claimants, does it necessarily

follow that the locator of a mining claim can maintain

such action or other possessory action under the Code

against persons who simply intrude upon the ground

covered by his location?

The Kevised Statutes of the United States, section

2322, provide as follows:

"The locators of all mining locations heretofore made

or which shall hereafter be made, on any mineral vein,

lode, or ledge, situated on the public domain, their heirs

and assigns, where no adverse claim exists, on the tenth

day of May, eighteen hundred and seventy-two, so long

as they comply with the laws of the United States, and

with State, territorial, and local regulations not in con-

flict with the laws of the United States governing their

possessory title, shall have the exclusive right of poooes-



vs. Ernest Langstcdt. 45

sion and (Mijoyment of all the surface included within

the line of their locations. * * *" Surely, if his in-

terest in the mining ground is m the nature of a grant,

and is such a legal title as will support a suit in eject-

ment, and he is entitled under the law to the exclusive

right of possession and enjoyment of all the surface

within the exterior boundaries of his claim, the locator

must be legally authorized to maintain that possession

^y proper action. The maxim of the common law that

there is no wrong without a remedy is sufficient author-

ity for the conclusion that where the right given by

statute is the exclusive possession and enjoyment of the

surface ground of the miner's claim, an entry thereon

by any other person whereby such right of possession is

infringed by the intruder, is such a wrong as will invoke

an adequate legal remedy.

Section 301 of the Code of Civil Procedure for Alaska

(Act of Congress of June 6, 1900), among other forms of

action for the recovery of the possession of real property,^

makes the following provision:

"Any person who has a legal estate in real property

and a present right of possession thereof, may recover

such possession with damages for withholding the same,

by an action. Such action shall be commenced against

the person in the actual possession of the property at

the time, or if the property be not in the actual posses-

sion of any one, then against the person acting as the

owner thereof."

Section 303 of the same code provides what shall be

alleged in the plaintiff's complaint, and reads as fol-

lows:
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"The plaintiff in his complaint shall set forth the

nature of his estate in the property, whether it be in fee,

for life, or for a term of years, and for whose life, or the

duration of such term, and that he is entitled to the

possession thereof, and that defendant wrongfully with-

holds the same from him to his damage in such sum as

may be therein claimed."

Section 304 of the same code designates what may be

given in evidence by the defendant, as follows:

"The defendant shall not be allowed to give in evi-

dence any estate in himself or another in the property,

or any license or right to the possession thereof, unless

the same be pleaded in his answer. If so pleaded, the

nature and duration of such estate, or license or right

to the possession, shall be set forth with the certainty

and particularity required in a comi^laint." * * *

In addition to the right of action provided by the

foregoing sections, Congress also provided for the action

of forcible entry and detainer, which is the usual form

of action provided by codes in such cases. These sec-

tions of the Act of Congress of June 6, 1900, and the

rights of action therein described, have been in force in

Alaska since May 17th, 1884, when the first act of Con-

gress establishing a civil government for Alaska was

passed. In addition to these particular forms of action,

there was under the Oregon Code an action for the re-

covery of real property, or for quieting the title thereto,

that was of an equitable nature.

It would certainly seem that the locator of a mining

claim who was entitled under the laws of the United

States to the exclusive right of possession and enjoyment

of all the land within the limits of his claim, could have
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at any time since the ijassage of the act of May 17th,

1884:, brought and maintained either the real action of

the code as provided for, or the action of forcible entry

and detainer, where parties were simply intruding upon

his property and by force settling thereon and holding

portions thereof adversely to him, or who peaceably en-

tered but insisted upon holding possession from him by

force. These forms of action were open to the plaintiff

in this case, and he could have pursued any of them,

or either of them that he chose, at any time since the

location of the Bonanza lode claim, and the passage of

the act of May 17, 1884. It would seem to follow that if

the plaintiff could have brought these actions, or either

of them, at any time since the location of his claim

and the passage of the act of May 17, 1884, that the

defendants herein may properly plead the statute of lim-

itations, and that the statute has run since the location

of said claim on January 29, 1884, and the passage of

thei act of May 17, 1884.

But it is contended on the part of the plaintiff that the

title of the defendants, which is mere possession, is not

sufficient to entitle them to plead the statute of limita-

tions; that there must have been at least an open,

notorious, adverse and uninterrupted possession under

color and claim of title, before they can invoke the aid

of the statute of limitations. Whether this is true, de-

pends entirely upon the statutes themselves.

Section 4 of the Alaska Code, provides as follows:

"Within ten years, actions for the recovery of real

property, or for the recovery of the possession thereof;

and no action shall be maintained for such recovery

unless it shall appear that the plaintiff, his ancestors,
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predecessors, and grantors was seised or possessed of

the premises in question within ten years before the

commencement of the action; provided, in all cases

where a cause of action has already accrued and the

period prescribed', in this section within which an action

may be brought has expired, or will expire within one

year from the approval of this act, an action may be

brought on such cause of action within one year from

the date of the approval of this act."

It may be well, perhaps, to first consider what char-

acter of title a plaintiif must have tO' bring an action at

any time within ten years under this statute.

The language of the statute "Seised or possessed,"

perhaps needs some interpretation. Seisin is feudal

possession; in other words, it is the relation in which a

person stands to land or other hereditaments when he

has in them an estate of freehold or possession. Such

a person is said to be seised in the land. Seisin is op-

posed to possession, which in its technical sense is only

applied to leaseholds and other personal property, and

to occupation, which signifies actual possession.

"Possession" is sometimes used in the old books in the

technical sense of seisin or feudal possession of land.

It is to be known that there is a jus proprietatis—

a

right of ownership; jus possessionis—a right of seisin

or possession, and jus proprietatis et jus possessionis

—

a right both of property and possession. Possession is

also sometimes opposed to seisin. The difference be-

tween possession and seisin is; Lessee for years is pos-

session, and yet the lessor is still seised, and, therefore,

the terms of law are that of chattels a man is possessed,
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whereas in feoffments, gifts in tail, and leases for life,

he is described as seised. (Rapalje's Law Diet.)

Owing to the peculiar conditions existing in Alaska,

the possessory title to land has been given a stronger

meaning than is ascribed to it in other sections of our

country. In the case of Carroll vs. Price, 81 Fed. 137,

it was early decided in this jurisdiction that possessory

rights in and to Government lands may be conveyed

from one person to another, and that instruments in writ-

ing making such conveyances are admissible in evidence,

and may be considered as tending to establish posses-

sion. It was also said by the Court in that case:

"While the paramount title to all lands in Alaska is

in the United States, Congress and the general govern-

ment had recognized for a great many years the rights

of an American citizen to go on to the public lands,

occupy, possess, use, and improve the same with a view

of ultimately obtaining title thereto from the general

government whenever the same shall be open to pur-

chase; and in this District this right is especially

recognized by Congress in the first proviso of section 8

of the act of May 17, 1884, providing for a civil govern-

ment for Alaska."

The case then before the Court was in the form of an

action in ejectment, and the sole title of the plaintiff

rested upon the fact of his having taken possession of

.certain public lands of the United States, and held the

undisturbed possession thereof, for a period of years.

The contention was that the action of ejectment would

not lie inasmuch as the plaintiff in such an action must

have a legal title or interest in the land to entitle him
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to recover. An instruction was requested and given in

that case as follows:

"This is an action in what is known as ejectment.

The plaintiff, to recover in this action, must do so upon

the strength of his own title, and not upon the weakness

of the defendant's title."

In the case of Malony vs. Adsit, 175 U. S. 281 on ap-

peal to the Supreme Count of the United States, Mr.

Justice Shiras, speaking for the Court, in discussing the

question involved in the last case referred to, says:

"In the condition of things in Alaska under the act of

1881, providing for a civil government for Alaska, and

under the 12th section of the act of May 3, 1891, 26

Stat. Large, 1100, the only titles that could be held

were those arising by reason of possession which might

ultimately ripen into a fee simple title under letters

patent issued to such prior claimant when Congress

might so provide by extending) the general land laws, or

otherwise."

Again, it is said in Bennett vs. Harkrader, 158 U. S.

441:

"Where the complaint alleges plaintiff is entitled to

the possession of certain described property which is un-

lawfully detained by the defendant, and the possession

of which the plaintiff prays the recovery, a general ver-

dict for the plaintiff is a finding that he is entitled to

the possession of all the property described in the com-

plaint. In this action, brought under a special statute

of the United States in support of an adverse claim, but

one estate is involved in a controversy. No title in fee

is or can be established. That remains in the United
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States, and the only question presented is priority of

right to purchase the fee."

In passing upon this question, Judge fcjhiras says:

"This principle applies more strongly to the present

case, in which the real nature of the plain Lilt's estate

in the property is only alleged as ownership by right of

prior occupancy and prior possession, and was so found

to be by the trial court." The same view of the nature

of the title to a lot in a townsite in Alaska, is expressed

by the District Court of the United States for the Dis-

trict of Alaska, in 81 Fed. 137, in the case of Carroll vs.

Trice. As the only kind of estate that could be held

was t jat of possession, it is sufficient for the plaintilf

to alJage that his was of that nature."

It would seem then, that in Alaska, at least, possession

of the public lands, though the land laws were not in

force in the District, was sufticient interest therein to en-

able the party in possession or whose possession had been

interfered with, to bring an action in ejectment under

the code, the provisions of which iiave been before

([uoted. if possession was suihcient title to enable the

party to maintain the action of ejectment where it is

said one must have a legal interest or title, surely the

words "seised or possessed" must be construed to have

at least as broad a meaning when used in this statute

of limitations, and a party in possession of real property

whose possession had been intruded upon by others could

at any time within ten years bring his action to dis-

possess them. Can we say that parties who have gone

into possession of laud and have maintained the posses-

sion thereof for a number of years, must have a higher
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or better title in order to plead the statute of limitations

than a plaintiff who seeks to recover on the strenoth of

his own title, possession having been declared sufficient

for that purpose not only by our own court but approved

by the Supreme Court of the United States? If there

could be any further question as to the quality of title

that would enable these defendants to ])lead the statute

of limitations, it would seem to be put entirely at rest

by section 1042 of our code, which provides for a shorter

period of time where the quality of title is higher than

mere possession. The section reads as follows:

''LTninterrupted, adverse, notorious possession of real

property under color and claim of title for seven years

or more shall be conclusively presumed to give title

thereto except as against the United States."

Under this statute, possession alone would not be suffi-

cient to enable a party to maintain an action, but in or-

der to do so he must not only be in possession or have a

right of possession, but the same must be accompanied'

by claim and color of title. As the Congress of the

United States has included these two sections in the

same act of June 6, 1900, we cannot but conclude that

they have understandingly fixed a longer period within

which an action may be brought where the title is based

upon possession only, than where such possession is ac-

companied by color or claim of title.

Considering, then, that the plaintiff's right in this case

had its origin in the location of the Bonanza Kin<; lode

claim on January 29th, 1884, which thereafter ripened

into a title by patent from the United States, it seems to

me, all the rjrcumstances and conditions as they have
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oxist(M] in AInska roiisidorod, that a right of action has
existed in the plaintiff in this case since the passage of

ihe act of Conoress establishing a civil government for

Alaska on Ma}- 17, 18«4, and if a right of action has ex-

isted in favor of the plaintiif during that period, then

these defendants would seem to have a right to plead

the statute of limitations running over the same period

of time, unless the interests of the United States in the

public mineral lands are such as to preclude this right.

One other question, perhaps, arises under this statute,

and is urged by counsel for the plaintiff, and that is that

he has eleven years in which to bring his action, even if

the statute of limitations applies before the issue of

patent. The proviso to the ten-year statute I have be-

fore quoted at leriglh. Of course, this claim is made

under the proviso to section 4 as quoted. It is a little

difficult to determine Avliat meaning, if any, this proviso

has; and in order to ascertain it, it becomes necessary to

inquire into the history of the legislation in Oregon that

has been followed by the Congress of the United States

in legislating for Alaska. The statutes of Oregon at one

time i)rovided a limitation for bringing actions for ;he

recovery of real estate at twenty years. In 1878 a stat-

ute Avas passed by the same legislature, of which the

pres«^nt statute of limitations for Alaska is an exact

copy, and contains the same proviso found in section

four of our Pivil Code. The object and purpose of rhe

Oregon legislature is clear as far as the proviso was con-

cerned at Ihe time of its adoption. Some rights miglit

be cut off by the new statute of ten years, and therefore

the provision that "in all cases where a cause of action
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Las already accrued and the period prescribed in this

section within which an action may be brought has ex-

I>ired, or will expire within one year from the approval

of this act, an action may be brought on such cause of

action within one year of the date of the approval of

this act.'- But this identical statute has been in force

and effect in Alaska since the 17th day of May, 1884,

and is the only limitation ever fixed by law within this

jurisdiction for the recovery of real property. It would

seem, therefore, that the proviso attached to section

4 of the act of June 6, 1900, was a mere reiteration and

adoption of the old Oregon statute, and it can have no

possible meaning or effect as applied to conditions in

Alaska at the time of the passage of the act of June 6,

}900. Therefore, the ten years fixed by the statute can

alone be Invoked by the plaintiff as the term within

which his action may be brought in order to divest the

defendants of their possession or right of possession.

We are now brought back to this proposition: Can the

statute of limitations avail the defendants in this action

so as to reach back of the date on which patent was is-

sued to the plaintiff or the plaintiff's grantors? If it

cannot reacJi back to the date of the location of the

claim, it surely cannot reach back to the date of payment

and issue of the final certificate.

The title to a mining) claim, no matter what its quality

or force, is wholly legal. It is acquired (by the miner un-

der a statute of the United States and by his own acts

in locating and appropriating a portion of the mineral

lands of the United States. Every act is in accordance

with the statute giving the right, and as before stated,
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vvluitovt'i' Uic rioht, and whatever the quality of the

tith', it is imi-ely lei;al. Final proof adds nothiuj; to his

rio-ht, thouj-li payment for the land creates an equity in

his favor. But whatever (hese equities may be, they

grow out of the ori^nal location of the mining claim.

Section 2322 of the Revised Statutes of the United States

provides among- other things: "The locators of all min-

ing claims heretofore or which shall hereafter be made

on any mineral vein, ledge, or lode situated upon the pub-

lic domain, their heirs and assigns * * * shall

liave the exclusive right of i^ossession and enjoyment of

all the surface included within the lines of their location,

and of all veins or lodes or ledges throughout their entire

depth," etc. In Belk vs. Meagher, in speaking of the

nature of the title the Supreme Court of the United

States said

:

"\\ lieu perfecteo, it has the effect of a grant by the

United States of the right of present and exclusive pos-

session."

In the case of Erhardt vs. Boaro, 113 U. S. 527, it is

stated

:

"The Government of the United States * * * as

a rew^ard to the successful explorer, grants him the right

to extract and possess the minerals within certain pre-

scribed limits."

Notwithstanding the Courts have frequently said,

speaking of a mining claim: "It is property in the miner

of great value," these claims "are subject to bargain and

sale, and constitute very largely the wealth of the

Pacific states," and again, that "a claim may be S(»ld,

transferred, mortgaged, and inherited," one can ger no
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very -.^lear idea as to the nature of the estate in a min-

ing location. We may conclude, therefore, that a min-

ing claim is a possessory title, and probably something

more; that it is legal in its character; that it is property

in the highest sense; that it may be sold and inherited;

that the miner may enjoy his possession; that he may

claim all lodes whose apices lie within the surface lines

of his location; that he may mine, and extract, and ap-

propriate to his own use, all minerals therein to what-

ever depth, and that his estate, whatever it may be,

com.es as a grant from the United States, the owner of

the soil, under the acts of Congress. The right to dig

and appropriate the ores in a mining claim is an exclusive

right which passes to one's heirs and assigns. Tt has

been said that when a man receives a grant of all the

beneficial interest in an estate, he receives the estate.

However, this may be as applied to mining claims, it is

diflicult to ijerceive the dii¥erence between a grant which

carries with it all that is of value or the "beneficial in-

terest" in an estate, from that estate which the miner ob-

tains in his claim when he makes a valid location.

As we have found, actions for the recovery of the

possession of real estate^ apply to this estate; also ac-

tions to quiet title, and for trespass upon the same. It

has always been treated as real property in the distribu-

tion of estates of deceased persons throughout the min-

ing states of the west. Is it possible that a man, by

himself or through his grantors, may hold this character

of a legal estate in a mining claim for a term of perhaps

fifty years without ever applying for a patent, and that

people who may have dealt with him as to portions of
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llio surface oroiiiid jnid tlic i-ii^lit to occupy the same for

building purposes, wliose deeds have been lost, no records

having been made (and it is well understood that records

in mining districts arc sometimes almost impossibleX

and who are therefore unable to show even color of title

or any title save and except tlieir possession, and then

bring his action to dispossess the person so in the open

land notorious possession of the property for perhaps the

most of the fifty years, and that the Court shall say to

the person so in possession wlien ho invokes the statute

of limitations, ''You cannot do so because the ultimate

title to the mining property is vested in the United

States"?

I am not unmindful of the frequent declarations of the

Courts that when a man makes application for patent

and patent is issued to him in the regular course as pro-

vided by the laws of Congress, that all questions as to

discovery, location, and the regularity of proceedings

leading up to patent, are presumed to be settled by the

fact of the patent alone, and that no question can there-

after be raised as to any of these matter.^; and further,

that if there were any adverse rights existing at the

time the application for patent was made, the parties in

Avhose favor such rights exist had their opportunity to

have them adjudicated in the proceedings for patent;

and inasmuch as they failed to do that, all such rights

jwere waived. ^Vhile these declarations are undoubtedly

accurate in many respects, are they in all? A man who

had been permitted by the locator, prior to patent, to

occupy some portion of the surface land, even for a con-

sideration, could not appear before the register and re-
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ceiver and file an adverse to the claim made by the party

proceeding to obtain patent. The right to adverse is

saved to those having an adverse title or claim to the

mineral lands or the mining claim as a minino- claim,

and not to mere occupiers of the surface soil or some

«mall portion of it. If the Court is right upon this propo-

sition, then the person occupying such surface ground

could have no opportunity of meeting the claims of the

owner of the mine, either at the time of the proceedings

for patent or any time prior thereto, or thereafter, until

the owner of the mining claim sought to dispossess him

by proper proceedings.

If the case at bar were not clearly distinguishable from

Kedfield vs. Parks, and Gibson vs. Chouteau, and other

cases of that character decided by the Supreme Court of

Ihe United States, I should follow those decisions with

the utmost pleasure and w-illingness. But the locator

of a pre-emption upon the agricultural lands of the

United States acquired no legal interest or title therein

until patent issued. It is true that when payment is

made for the land, he has an equitable interest therein,

and it is said the United States holds the naked legal

title solely for the benefit of the pre-emptor. The same

is true with homesteads. The patent furnishes the first

evidence of a legal Title. The legal title of the miner is

created when his location is perfected. In the discus-

sion in Kedfield vs. Parks, it is said:

"In the Federal courts, where the distinction between

legal and equitable proceedings is strictly maintained,

the remedies afforded by law and equity are separately

pursued. The action of ejectment can only be sustained
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upon possession by the i)ljnii(ifl of the legal title. For the

<*ni'orcoinent of equitable rlohts, however, clear, distinct,

eqni table proceedings must be instituted."

It would seem from this language that the ruling of

the Court in that case was based upon tlie form of the

action, which was one at law, rather than upon the

question of right absolutely involved, in the case. But

for the following language, this conclusion would seem

to me inevitable:

"But neither in a separate suit in a Federal court nor

in answer to an action in ejectment in a state court, can

the mere occupation of the demanded premises by plain-

tiff or defendant for the period prescribed by the stat-

ute of limitations of the state, be held to constitute a

sufficient equity in their favor to control the legal title

subsequently conveyed to others by the patent of the

United States, without trenching upon tlic power of Con-

gress in the disposition of the public lands. That power

cannot be defeated or obstructed by any occupation of

the i)reniises before the issue of patent under state legis-

lation in whatever form or tribunal such occupation be

asserted.'* (Citing 13 Wall. 101-4.) But must we not

understand this declaration of the Court to apply to the

disposition of the public agricultural lands which were

then in controversy, and not to the disposition of the

mineral lands of the United States? If the Congress of

tlie United States has created by legislation an estate

in a mining claim when the same is once located, that is

sufficient to invoke the statute of limitations under prop-

er conditions, can the language of the Supreme Court be

so construed as to destrcv such estate and tlie riirht to
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piecid the statute of limitations? I am constrained to

believe that none of these matters as to the rights of

persons locating mineral lands in the United States, were

in the mind of the Court at the time the decision re-

ferred to was made.

To put another supposititious case: If a miner enters

upon the public mineral lands of the United States and

by his explorations discovers a lode thereon, and there-

upon stakes and properly marks his mining location upon

the ground, and thereafter occupies the same for twenty

or thirty years without moving for patent, and shortly

after his location he. for some consideration furnished by

another, permit that other person to occupy a portion of

his surface gi'ound, put valuable buildings and improve-

ments thereon and thereafter convey to others, but

having no conveyance himself, and after a lapse of ten

years the original locator should convey his mining claim

to others without reservation and the new owner should

proceed against such surface occupant to dispossess him,

and such surface occupant should plead the statute of

limitations and retain his possession, and thereafter the

miner should abandon his claim and it should be taken

by a second and different locator who should thereafter

make application for patent and proceed to obtain it in

the regular way. Can it be said from any view taken of

the law that the person who had occupied a portion of

the surface ground for residence purposes for a term of

years, could in any manner resist the application for

patent, or could exhibit his former judgment against the

miner who at another time held a legal estate in practi-

cally the same premises, to prevent a patent issuing
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from the United States? It seems to me almost self-

evident that no such proceedings could be entertained

either in the United States land office or a court of jus-

tice.

Let us consider briefly the effect of the plea of the

statute of limitations, and a judgment thereon in favor

of the party pleading it in cases of mining claims before

patent. Admit, if you please, that the successful party

pleading the statute, obtains by his judgment title to

the ground or premises in dispute: Who is affected by it?

Judgments bind the parties and their privies. The

United States is not a party; is it in privity as the hold-

er of the ultimate legal title with the owner of the min-

ing claim? It can hardly be said that the Act of Con-

gress whereby a citizen is permitted to go upon the pub-

lic mineral lands, take possession of a portion thereof

as a mining claim, and extract therefrom all that has

value, and thereby permits the citizen to acquire a cer-

tain legal interest or estate in such claim, that the

locator is in such privity with the United States that a

judgment against him on the plea of the statute of limi-

tations would either preclude Congress from, or affect

in any manner, the exercise of its power in, the disposi-

tion of the public mineral lands. It seems to me unnec-

essary in this connection, to discuss the relation of

imvies bound by judgments. Even if it were possible

that the United States could be held to sustain such re-

lation of privity, the Government could not so be bound.

It has been decided by the Supreme Court of the United

States that suit or action can be brought against the

United States only by authority of an act of Congress,
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and that no one can appear in a suit in behalf of the

United States concerning title to land, not thereto ex-

pressly authorized by act of Congress, so as to bind the

United States when it is not a party.

See Carr vs. United States, 98 U. S. 433, and authori-

ties there cited.

If no one can appear so as to bind the Government in

proceeding against persons representing it not thereto

authorized by ('ongress, how can it be said that the mine

owner in proceeding against him, can be in such privity

that the United States will be bound by a judgment

against the mine owner? Again, the highest title that

could vest in the party pleading limitations by a judg>

ment against the mine owner, would be such title and

estate as was vested in him. The judgment could carry

no higher title by estoppel than the mine owner pos-

sessed, and no higher title than he could himself convey

by deed. Should he abandon or forfeit his mining claim,

his estate, claim, title, or interest, w^hatever it may be

called, would terminate and any title he had made to

others depending upon continuing his own title, would

fall with his title. Can it be said, then, that in plead-

ing the statute of limitations as it is attempted to be

pleaded in this case, would be "trenching upon the pow-

ers of Congress in the disposition of the public lands"?

And if it should be so said, and it should be held to be

true, should we not answer that Congress has created

the estate and condition whereby trenching upon the

powers of Congress in the disposition of the public lands

is made possible?

There was a time when the plea of the statute of limi-
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tations was regarded by the courts with disfavor. It is

believed, however, that at tlie present time that seiiti-

aiieiit has jjassed away, and the statute is uow looked upon

with more favor as a statute of repose. I am of the

oi)iniou that the statute of limitations, when properly

presented, and in a proper case, is one of gireat value and

beneficence.

I am therefore of the opinion that the owner of a min-

ing claim holds a legal estate therein; that it is property

in the highest sense; that it is a present grant of a legal

interest and estate in the land, by the Government of

the United States, to the locator; that it permits the

owner of such estate to take therefrom and apply to his

own use, all the ore therein throughout its entire depth;

that it gives the locator the exclusive riglit of possession;

that by location and occupation of a mining claim as

provided by the acts of Congress, the miner receives a

grant <»f all the beneficial interest in such claim or es-

tate, as well as possession; that all such actions as may

be brought for the possession of real estate or trespass

thereon, may be brought against the holder of such min-

ing claim at any time from and after its location; that a

person who retains the possession of any portion of the

surface ground of such mining claim, and occupies the

same continuously, for a period of ten years or more

after the location of such mining claim and before patent

issued therefor, may successfully plead the statute of

limitations in resisting the mining claimant's action in

ejectment, or for possession, and may plead limitation in

an action even after patent issued, though the ten years

required to be pleaded by the statute of limitations has
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uot expired since patent issued, but had, in pa.vt, run bo-

fore patent and after location. In other words, I hold

that in pleading the statute of limitations, it may reach

back to the date of location or as soon thereafter as the

defendant acquires an interest, and begins to run from

that date.

1 reach this conclusion with a great deal of deference,

after such hurried examination as I have been able to

make of the question while being pressed by the contin-

uous duties of a trial court. I know that the mining

company against which this decision goes is amply able

to take an appeal and present this question to a higher

court. This fact makes me less guarded, and I reach

the conclusion as above stated with less hesitation be-

cause of such right of appeal, and because I know the

question will be examined by men of greater learning

and broader experience than mine^ and no doubt with a

clearer insight than I possess. Should the Appellate

Court take a different view of the law upon this ques-

tion, no one will hail their decision with greater delight

than myself, and no one be more ready to enforce the

conclusion they reach.

Judgment for the defendants under the pleadings and

the stipulation on file.

February 17th, 1902.

(Signed) MELVILLE C. BROWN,
Judge.

No. 29A. In United States District Court, Division

No. 1, Alaska. Tyee Consolidated Mining Comi)any, vs.

Ernest Langstedt. Decision. Filed June 19, 1902. W.

J. Hills, Clerk.



vs. Ernest Langstedt. 65

No. 29A.

In ilic United States District Courts for the District of

Alaska, Division No. 1.

TYEE CONSOLIDATED MINING'
COMPANY,

Plaintiff,

vs.

EliNEST LANGSTEDT,
Defendant.

Bond on Writ of Error.

Know all men by these presents, that we, the Tyee

Consolidated Mining Company, a corporation organized

and existing under and by virtue of the laws of the

Stale of California, by elohn G. Held, its attorney in

fact, plaintiH' in error in the above-entitled cause, as

principal, and John Olds, of the town of .Juneau, Alaska,

asi surety, are held and firmly bound unto the above-

named Ernest Langstedt, defendant in error, in the

above-eiititled action, in the sum of two hundred and

fifty dollars, lawful money of the United States of Amer-

ica, to be paid to the said Ernest Langstedt, for the pay-

ment of which, well and truly to be made, we bind our-

selves, and each of us, our and each of our successor.s in

interest, and heirs, and executors and administrators,

jointly and severally, firmly by these presents.

Sealed with our seals and dated the 28d day of June,

>1902.

Whereas, the above-named Tvee Consolidated Mining

Company is about to sue out a writ of error in the
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above-named court, to re-examine and reverse in tlie Cir-

cuit Court of Appeals of tlie United States of America,

for the Ninth Circuit, the judgment rendered in the

above-entitled action by the said District Court of the

United States, for the District of Alaska, Division No. 1,

and to obtain an order and judgment of the said Circuit

Court of Appeals, that the plaintiff have judgment en-

tered in this court as prayed for in the complaint filed

herein, and that said plaintiff have a new trial of its

said action in said District Court of the United States

for the District of Alaska, Division No. 1.

Now, therefore, the condition of this obligation is such

that if the above bounden Tyee Consolidated Mining Com-

pany, plaintiff in error, shall prosecute its said writ of

error to effect and answer all damages and costs if it fails

to make said writ of error good, and shall obey all judg-

ments and orders entered against it in the said Circuit

Court of Appeals, under and upon its said writ of error,

then this obligation shall be void; otherwise the sa)ne

shall be and remain in full force and virtue.

TYEE CONSOLIDATED MIXING COMPANY.

By JOHN G. HEID, [L. S.]

Its Attorney in Fact.

JOHN OLDS. [Seal]

Executed in presence of:

United States of America,
")

Lss.

District of Alaska. J

John Olds, being duly sworn, deposes and says that

he is the surety named in and who executed the forego-

inff bond: that he is a resident and householder within
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the Distriet of Alaska, aud is worth the snin of five hun-

dred dolhirs, over niul nbovo all his just debts and liabili-

ties, exclusive of property exempt from execution.

JOHN OLDS.

Subscribed and sworn to before me this 2'M\ day of

June, 1902.

. [Seal] T. U. LYONvS,

Notary Public for .Alaska.

The foregoing bond is hereby approved as to form,

sufficiency of surety, and manner of execution.

! M. C. BROWN,
Judge.

[Endorsed]: No. 29A. In United States District

Court, at Juneau, for Alaska, Division No. 1. Tyee Con-

solidated Mining Company, vs. Ernest Laugstedt. Bond

on Writ of Error. Filed July 10, 1902. W. J. Hills,

Clerk.

Clerk's Certificate to Transcript.

United States of America,

District of Alaska, ^ ss.

Division No. 1.

I, VV. J. Hills, clerk of the United States District Court

for the District of Alaska, Division No. 1, do hereby

certify that the above and foregoing and hereto annexed

49 written, typewritten and printed pages from 1 to 49,

inclusive both, are a full, Irue and correct transcript of

the records and files of all the proceedings in the therein
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nieutioned cause of 1'yee Consolidated Mining, Company,

vs. Ernest Langstedt, as the same appears of record on

file in my office (portions being included in bill of excep-

tions), and that the same is in accordance with the com-

mand of the writ of error in said cause allowed.

That this transcript has been prepared by the plaintiff

in error by permission of the Court, and the costs of

examination and certificate, amounting to |5.80, has

been paid to me by the plaintiff in error.

lu testimony whereof, I have hereunto set my hand

and caused the seal of the Court to be hereunto aflfixed at

Junt^au, Alaska, on this 21st day of July, 1902.

[Seal] W. J. HILLS,

Clerk United States District Court for District of Alaska,

Division No. 1.

[Endorsed] : No. 875. In the United States Circuit

Court of Appeals, for the Ninth Circuit. The Tyee Con-

solidated jMining Company, Plaintiff in Error, vs. Ernest

Langstedt, Defendant in Error. Transcript of Record.

Upon Writ of Error to the United States District Court,

for the District of Alaska, Division No. 1.

Filed August 1, 1902.

F. D. MONCKTON,
Clerk.

By IMereditli Sawyer,

Deputy Clerk


